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Sp cification 

The examiner has not checked the specification to the extent necessary to 
determine the presence of all possible minor errors (grammatical, typographical and 
idiomatic). Cooperation of the applicants) is requested in correcting any errors of which 
applicant(s) may become aware of in the specification, in the claims and in any future 
amendment(s) that applicant(s) may file. 

Applicant(s) is also requested to complete the status of any copending 
applications referred to in the specification by their Attorney Docket Number or 
Application Serial Number, if any. 

The status of the parent application(s) and/or any other application(s) cross- 
referenced to this application, if any, should be updated in a timely manner. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-14 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claim 1 is indefinite in the recition of "adapted to form" as it is unclear what this 
means or the metes and bounds of what such recition comprises. As the activating 
agent is claimed, it would appear that the terminology is redundant. 
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Claim 4 is unclear in the recition of a water to cement "ratio" in terms of a 
percentage. It is unclear as to what comprises the metes and bounds of the claimed 
composition. Furthermore, the claim should conclude with a comma followed by a 
"wherein" phrase so that it clearly recites only a single sentence. 

It is suggested that claims 5 and 1 1 be rewritten to recite method for making the 
material "of claim 1". The present language of mixing certain substances as set forth in 
claim 1 is confusing. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary .skill in the art to which said subject matter pertains 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

This application currently names joint inventors. In considering patentability of 



the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
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the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 1-17 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
U.S. Patent No. 6,203,609 to Castro et al. 

Claim 1 is representative of the claimed invention,. It involves a composition 
comprising Portland cement, fly ash, fiber (optional in some claims) and a foam 
activation agent. Various embodiments include the method of making the cellular 
cement and the presence of other optional components. 

.Castro et al. teach a fiber-reinforced cellular cement material further containing 
fly ash and Al powder, substantially as claimed herein by applicants. 

The reference differs from the claimed invention only in the failure is disclose the 
identical amounts set forth in the claims. However, it is considered that the instant 
invention would have been obvious because overlapping amounts have long been held 
to constitute a prima facie case of obviousness. 

Claimed limitations such as the addition of known components for known 
reasons are considered to have been within the skill of the artisan. The method of 
making articles by mixing, curing, sawing and so forth are obvious method steps for the 
production of structural components. 
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Claims 1-17 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
U.S. Patent No. 4,077,809 to Plungian et al. 

Plungian et al. teach a fiber-reinforced cellular cement material further containing 
fly ash and a foaming agent, substantially as claimed herein by applicants. 

The reference differs from the claimed invention only in the failure is disclose the 
identical amounts set forth in the claims. However, it is considered that the instant 
invention would have been obvious because overlapping amounts have long been held 
to constitute a prima facie case of obviousness. 

Claimed limitations such as the addition of known components for known 
reasons are considered to have been within the skill of the artisan. The method of 
making articles by mixing, curing, sawing and so forth are obvious method steps for the 
production of structural components. 

The reference also fails to mention AL as a foaming agent, however, it is pointed 
out that this is also a known component being employed for a known purpose. See, for 
example, U.S. Patent 5,641,584. 
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As discussed above with respect to the rejections under 35 USC 103, any minor 
differences in the limitations of the dependent claims have been considered. 
Furthermore, any such differences are deemed to be result-effective variables that one 
of ordinary skill in the art would be expected to manipulate to advantage. Additionally, 
such limitations can be considered to have been simply known as conventional to the 
artisan practicing in the art at the time the invention was made and/or were common 
practices which were so well known in the art that they would have been taken for 
granted. MPEP 706.02(a). 

If applicants believe that one or more limitations are critical to the invention, then 
applicant should amend the claims to reflect such critical limitations as well as indicate 
where in the specification such critical limitations were discussed and demonstrated. 

The limitations of all claims have been considered and are deemed to be within 
the purview of the prior art. 

Conclusion 

Applicants are advised that any evidence to be provided under 37 CFR 1.131 or 
1.132 and any amendments to the claims and specification should be submitted prior to 
final rejection to be considered timely. It is anticipated that the next office action will be 
a final rejection. 

Applicants are advised that the prior art of record is considered cumulative to the 
above relied upon art because such discloses the production of a cellular material from 
Portland cement, other pozzolans and reinforcing fibers. All of the prior art of record 
should be kept in mind when amending the claims or presenting arguments. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Elizabeth D. Wood whose telephone number is 703- 
308-3802. The examiner can normally be reached on M-F, 5:30-2:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mark Bell can be reached on 703-308-3823. The fax phone numbers for the 
organization where this application or proceeding is assigned are 703-872-9310 for 
regular communications and 703-872-931 1 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 703-308- 
0661. ^ 




-Elizabeth D. Wood 
Primary Examiner 
Art Unit 1755 
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June 26, 2003 



